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UNI TED STATED OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD

at its office in Washi ngton, D.C.
on the 29th day of June, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,
Conpl ai nant
SE- 11330
V.
LAVWRENCE R. SHUSTER,

Respondent .

OPI Nl ON AND ORDER

Respondent has appealed fromthe witten initial decision of
Adm ni strative Law Judge WIlliam A Pope, |l issued on Cctober 7,
1991, following a hearing held on January 17, 1991."° By that
decision, the |law judge affirned the Adm nistrator's revocation
of respondent's private pilot and third class nedi cal
certificates. W grant the appeal and dism ss the

Admi ni strator's order.?

'The initial decision is attached. The |aw judge had granted
respondent's notion to wai ve energency procedures, thus renoving
the 60-day deadline. The case was del ayed, by agreenent of the
parties, to await related action (see discussion, infra) in another
forum

*The Adninistrator did not reply to respondent's appeal .
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The Adm nistrator's energency order of revocation, as
anmended, alleged violations of two Federal Aviation Regul ations
("FAR'), at 14 C.F.R 61.15(a)(2) and 67.20(a)(1).° Pursuant to
the latter rule, the Adm nistrator charged that, on two
aeronedi cal applications, respondent falsely represented that he
was a nedi cal doctor, and failed to report in paragraphs 21(v)
and (w) of the applications that he had been convicted of various
crinmes, including forgery, crimnal use of drug paraphernali a,
and two traffic violations.® Pursuant to § 61.15(a)(2), the
Adm nistrator cited the drug conviction in seeking revocation.

At the hearing before the | aw judge, the Adm nistrator
w thdrew the forgery charge. The parties also agreed that the
| aw j udge woul d hold his decision in abeyance, pending state
court appellate action on respondent's appeal of his drug

conviction. In March 1991, the Suprene Court of the State of New

s 61.15(a)(2) provides:

(a) A conviction for the violation of any Federal or state
statute relating to the growi ng, processing, nmanufacture,
sal e, disposition, or inportation of narcotic drugs,
mar i huana, or depressant or stinulant drugs or substances is
grounds for--

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

8§ 67.20(a) (1) provides:
(a) No person nmay nmake or cause to be nade--

(1) Any fraudulent or intentionally fal se statenent on any
application for a nedical certificate under this part[.]

‘As wWill be clear infra, the details of the forgery and drug
charges are no |l onger relevant.



York reversed that conviction.

In his initial decision, the |law judge therefore dism ssed
the 8 61.15(a)(2) claim leaving only the issues related to
i nformati on respondent provided on the aeronedical applications.

The | aw judge further found that respondent was entitled to cal
hi msel f a doctor, nedical doctor, or MD. (having been granted a
doctor of nedicine degree fromthe Anmerican University of the
Cari bbean) and, therefore, this was not a fraudulent or false
st at ement .

Regardi ng the remai nder of the § 67.20(a)(1) claim the |aw
j udge found sufficient evidence to uphold the Adm nistrator's
order. First, he found that, on the date respondent signed the
second of the two applications (July 28, 1989), he knew that he
was schedul ed for trial 3 days hence on the drug and ot her
charges. Thus, reasoned the | aw judge, respondent had a duty on
July 28th to advise the FAA that his case had been referred to
trial and a possibility of conviction existed. Initial decision
at 8. Alternatively, respondent had a duty on and after July
31st to advise the FAA of his conviction. |1d. at 8-9.

Second, the law judge found that certain of respondent's
traffic violations constituted convictions and, therefore, he
falsely reported in § 21(v) of his applications that he had no
traffic convictions. 1d. at 9. Exhibit A-4 contai ned an
abstract of respondent's driving record. The |aw judge noted "at
| east six, and apparently nine, traffic offenses between Apri

24, 1980, and May 14, 1988, all of which resulted in [license]



suspensi ons because he failed to answer sumons.” 1d. The | aw
judge found this to be the equivalent of traffic convictions.

In this aspect of his decision, the |law judge did not rely
on the two convictions identified in the Admnistrator's order.”’

He found, as respondent had clainmed, that the correct date was
July 31, 1989, not March 28, 1989. 1d. at 4, fn.8.°
(Apparently, these charges were tried at the sanme tine as the
drug charge.)

As a result of his traffic-related findings, the |aw judge
concl uded that respondent was untruthful and could not be
depended upon to observe the regul ations and requirenents for
safe aircraft operations.” Upon careful review of the record, we
are unable to sustain either of the |aw judge's bases for
affirmng the Adm nistrator's order.

The aeronedi cal application, at § 21, requires that
information regarding "traffic" or "other" convictions be
produced. At the tinme the application was signed, the drug-
related trial had not even begun. W sinply cannot find that the

application, as witten, requires that information about pending,

°As pertinent, that order (Y 3(c)) charged: " Specifically,

you failed to state that you were . . . convicted of two vehicle
and traffic violations by the State of New York on or about March
28, 1989." These convictions were for aggravated unlicensed

operations on Decenber 10, 1984, and Decenber 2, 1987.

‘@ note that the July 28, 1989 date in footnote 8 of the
initial decision should read March 28, 1989.

‘The | aw judge noted, but did not rely on, the fact of two
enf orcenent actions agai nst respondent by the FAA



unresol ved matters be discl osed. Mreover, the Adm nistrator did
not argue at the hearing that this was his interpretation of the
requi renent. Thus, reliance on the July 31, 1989 drug or traffic
convictions is mspl aced.

W are left therefore with respondent’'s traffic violation
history prior to July 28, 1989. The |aw judge found this history
sufficient to constitute convictions that should have been
reported.® On appeal, respondent raises two grounds for
reversing this conclusion: 1) there is no basis in the record to
find that respondent knew that failing to answer a sunmons woul d
result in atraffic conviction; and 2) in using these traffic
incidents to support a violation of 8 67.20(a)(1), the | aw judge
went beyond the conplaint and the argunents nmade by the
Adm ni strator.

Al t hough we might agree with the | aw judge that these
matters are convictions, as that termis generally understood,
we nust agree with respondent on due process grounds. As noted,
the 8 67.20 (a)(1) charge in the conplaint rested on three
prem ses: the nedical doctor certification; the alleged forgery;
and the alleged "two vehicle and traffic violations . . . on or
about March 28, 1989." The law judge rejected the first, and
di sm ssed the second at the Adm nistrator's request. The judge

did not rely on the third, and in view of the date of the actual

°Al t hough he did not discuss it, it appears that the |aw judge
al so rejected respondent's testinony that, because his current
state of residence (Texas) had no violations listed for him he
bel i eved he had a clean traffic record. Transcript at 266-267.



conviction, our earlier analysis would preclude its use to
support this charge.

Al t hough the conplaint could have been franed nore broadly,
it did not nmention any other traffic incidents, nor did the
Adm ni strator anend it further to include those itens. W agree
with respondent that, in the circunstances, it was error for the
law judge to rely on themto affirmthe conplaint.?’

Adm nistrator v. Bell, 5 NTSB 289 (1985) (having rejected the

basis cited by the Adm nistrator, the | aw judge should not have
undertaken to determ ne whether the charges were sustainable on
sone ot her ground not alleged by the Adm nistrator; doing so
deni ed respondent adequate notice and opportunity to defend

agai nst such charges).

ACCCORDI NA&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is granted; and
2. The Adm nistrator's energency order of revocation is
di sm ssed.

COUGHLI N, Acting Chairnman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

*Thus, we need not address respondent's other claimof error.



